
Marclt 2 t, 2008 

Re: 

Deni· M 

IDAHO 
filPART.MF.NT OF flNANCli 

C.L "BUTCH" OTTER 
Governor 

GAVJNM.GEE 
Director 

This is in reference to dte request of and that this Depnrhncnt take a 
no enforceme11t action position wJ1h regard to tho investment advisory activities provided by Mr. 
and Mr. to 

We concur with yom letter of Maroh 7, 2008 that, given the sophistication of1 members and the 
strncturc of Ml'.' nnd should bo excluded from the investment advjser 
rogi8trnllo11 requlrometits of the Id~ho Uniform Securities Act (?.004) (TUSA). Therefore, the Department 
agrees to take a no euforcementnction position with regai-d to regist.rntion as to Mr.I nnd Mi" 

investment advisory activities performed on beltalf of In Idaho. It should be noted 
that although we are willing to take a no enforcement action po..~ ltlon in this matter, we considel' Ml'. 

and Mr. to be investment advisers as defined by Section 30-14-102(l5) of the !USA and 
subject to the VHl'lous sates practice and anti-frnucl provisions of the IUSA and 1'110 Investment ndvlsor Act 
of 1940. 

The Department's no enforcement action position is predicated upon the focts and reptesentntions 
contained within your letter of March 7, 2008. Should these facts and/ot representations change or prove 
to be inaccnrnte, om· no enforcement action position may also change. 

If you have questions or comments regarding this matter, please contact Naucy C. Ax or me at 208-332· 
8004. 

Sincerely, · 

1l'\Av~1vf u'Vtl11i~ 
Marilyn T ._ Cl1pstain 
Securities Bureau Chief 

SECURITI1lS BUREAll 
Bureau Chief -: Marilyn T. Cha.Hain 

800 ParkB1vd, Suite 200, Bolse, ID 83712 
Mall 'fo1 P.O. Box 83 720, Boise ID 8.3 720-0031 

Phonc1 (208) 332-8004 Fax1 (208) 332'8099 
http1//f!nance.ldi1bo.goy 

PROTECTING THE INTEGR11Y OF IDAHO FINANCIAL MARKUTS SINCE1905 



March 7, 2008 

Ms. Nancy C. Ax 
Securities Analyst. 
Securities Bmeau 
Idaho Depiwtment of Finance 
800 Pmk Blvd., Suite 200 
Boise, ID 83712 

Re: 

Dem· Ms. Ax: 

Request fo1· No-Action Letter 
file No. 

We are writing on behalf of and regarding 
, a Delawm-e limited liability company, formerly known as 
. Messrs. and flt'e the only two members of 

Bonrd of Managers as provided in section 6. l of the Amended m1cl Restated 
Operating Agreement dated February 2, 2007. 1 The purpose of this lette1· is to request n 
statement (i.e., "No-Action Letter") from the Idalto Depaxtment of Finance (the "Deparlment") 
that it will not take enfoxcem.ent action against eithe1· Mt'. ot M1·. for failure to 
register ns nil investment adviso1· \mde1· Icl11ho Code § 30-14-403 with respect to thcfr client, 

2 

~vas organized as n limited liability company by Mr. on July 6, 
2004 to continue implementation of his personal investment pltilosophy of investing alongside 
management on a very long-term basis in a limited number of companies with strong competitive 
positions and high returns on capi1al. At the time of its formation, Ml'. owned equity 
interests h1 five such companies, which he contributed to Mr. was the sole 
member of . 11do1· to forming . Mr. hnd invested incUvidually 
in companies meeting bis criteria since 1990. 

1 I provided the Department with n copy of the Amended nnd Restated OJJornting Agreement on rebrunry 25, 2008. 
Plense nppend n copy Qfthe Amended and Restated Operating Agreement lo this letter. 
2 Tt is our unrlerstnnd!ng that is the client under the l11vesl111c11t Advisors Act of 19•10 rnthcr thnn the 
individual members of the limite(l li!lbility company. 
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Before undertaking private investing for his own account as his primary activity, Mr. 
was a Managing Director and membe1· of the Investment And Executive Committees of 

a private equity fil'm based in San Fnmcisco.3 Mt·. 
began his work at in 1988 and was responsible fol' investments with a cost of 
approximately $1.3 billion onrl a realized value in excess of $4.5 billion. Prior to joining 
Mr. worked for a Boston vcntme capital firm, from 1984 to l 988 and for 

from 1980 to l 982. He has been a director of numerous pl'ivnt-e and public 
companies and ounently serves as a director of , several 

1>ortfolio companies, ~md The in Sun. Vnlley, ID. 

joined Mr. In his investment nctivities in eal'lv 2006. Mr. 
and Mt· changed the name of to 

nnd reorganized it as n DelaY-iare limited liability company on April 12, 2006. Mr. 
serves with Mt'. as n Mnnaglng Director. Prior to joining with Mr. M1·, was 
an equity research analyst in the New York und London offices of from 1995 
tht'o\1gh 2001. While nt , he covered major enetgy compunies, and then IT Services 
companies) nchieving a # 1 rmtl<lng in the Re\ltern Portfolio Monngel' S·urvey and u #2 ranking in 
Jnstltutionol f nvestor. He stnrted his career at in the firm's 
investment trnining program (1993-1995). On the indttstry side, Mr. has been the General 
Manager of :2002·2003) and Dh·ecl Sales Manager at (2002), 
He currently serves as a directol' of three of portfolio companies, , 

, and Mr. received a .BA in Amel'ican Civilization from 
College in L991.5 

idenl trnnsttction is the purchase of an euth'e business. does not 
operate any or me businesses in which it has invested. Rather, acts as capital partner 
lo numagemcnt. As is evident from the smnmary of portfolio companies, its 
investments spnn a range of industries incl\lding precision design software, celhtlm· telephony, 
distdbution logistics, self-storflge, and natural gas exploration nnd 1n·od\lction.6 TJte value of 

holdings is n little over $100 million at this time. 

With regMd to the other current members of is Ml'. 
brother ill law. He is a senior executive at >ascd in San 

Francisco. is reportedly the largest hedge fond In the Uulted States m1d it manages over 
$35 billion of capital. Mrj is a very sophisticated investol'. He owns about 20.24% of 

member interests. 

3 See web site at www.hf.com. 
4 ThiN·1mor1111111u11 utKtm nont web site,~ 
provide lnformttlion to the public or to solicit investors for 
companies being evaluated 11s candldnlcs for investment by 
5 Jd. 
6 See attached summary of portfolio companies. 

com. The pmpose of this web site is not to 
. uot rather it Is a convenient rofurence tool for 
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working will\ Mr. 
parlners together nt 
of 
investment firm> 
investor. 

owns about 6.37% of member ii1terests. Mr. began 
:it in NYC m 1981. Mr. :id M1·. .vere 

in San Francisco fot 15 years. TJiev served as directors 
a Bermuda insul'er. Cunently, Ml'. manages his own 
in Palo Alto, California. Mr is also a very sophisticated 

. who owns nbout 5.63% of membe1· interests, is a former 
investment banker and is currently an entrepreneur working on solving traffic flow l)l'Oblems in 
mass transit, You can read about his work nt Mt'. and Mr. 

~re good friends. 

The following table l'ecaps the member intetcsls in as of February 2, 2007: 

Totals 

Member Date 
07-06-2004 
04-12·2006 
02-02-2007 
06-01-2007 
06·01-2007 

Cnpital Contribu!ion 
$58,383,366 

1,765,552 
17,969,300 
5,650)240 
5,000,000 

$88)768,458 

Percentage 
65.77% 

J.99% 
20.24% 
6.37% 
5.63% 

100.00% 

The members of can best be described as five vel'y experienced and 
sophisticated friends who have acquired member interests in to make investments in 
companies meeting Mr. criteria. 

Membership in is not open to the public and no public s_olicitfltion for the sale 
of member interests in! is contemplated. did make an offerillg of member 
interests to Messrs. and , in response to their respective requests to 
make 011 investment in A Form D, Notice of Sale of Securities pnrsuant to 
Regulation D was received by the Department on June J 8, 2007. It is possible that other 
nccrcdited investoxs may acquire member jnterests in in the future. 

We understand that the Department has taken the position that Messrs. and 
are investment advisors as defined in Idaho Code § 30-14-102(15) becimse, infer alia) they 
receive compensation based upon securities purchases and soles. While we may not agree that 
the profits sharing at·rangement descl'ibed in the Amended at}d Restated Operating Agreement 
constitutes compensation for purposes of Idaho Code § 14~30~102(15), we unde1·stand the 
Department's position. Regardless, neither Mr. nor Mt'. provides investment 

· advice Ol' receives compensation based upon securities purchases and sales from any person 
other than 
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We also understand .from my conversations with yon that Messrs. and as 
well as are subject to the various sales prnctice and anti~fraud provisions of the 
Unifotm Securities Act (2004) ns adopted in Idaho. 

Mr. and Ml'. do not presently intend to register as investment advisors 
under the Investment Adviso1·s Act of 1940 because: {l) their only client, , and Messrs. 

:md all maintain their principal office imd place of business in Idaho, and neitlle1· 
Mr. nor Mr. furnishes advice or issues analyses or reports with respect to securities 
listed or admitted to unlisted trading privileges on any nation!\! securities exchange; nnd (2) 
during the course of the preceding twelve months Messrs. and :met only one client, 

and neithel' Mr. not Mr. holds himself out generally to the public as an 
investment ndviser. 7 

Neithel· the Uniform Secul'ities Act (2004) no1· section 12.0l.08 of the Rules Pursuant to 
the Uniform Securities Act (2004) (Admiuistrative Procedure Act) contains exemptions from 
registration similm· to Section 203(b) of the lnveslment Advisors Act of 1940. Howevet·, Idnho 
Code§ 30-14-l02(15)(g) states that the te1·m "Investment advisor" does not include "Any other 
person exch1ded by a rule adopted or fill order issued under this chapter." Section 12.01.08.100 
of the Idaho Administrative Procedm:e Act states: "The Administrntor may, either upon request 
or upon his own motion, waive 01· modify the application of any particulm· sectiou lo a particulai· 
... investment adviser when, in his opinion, just a1\d reasonable cm1sc exists for such action and 
the waiving or modifying of S\1ch rnle would not be contrary to the provisions of the Act 01· to the 
public interest. n Furthe1-, section I 2.01.08.003 provides: "The Administmtor, in his discretion, 
may honOl' requests from interested persons for formal jnterpretive opinions and no-action 
positions ... ,, 

We submit that good cause exists in this cnse to exempt Messrs. an.cl from 
l'egistrntion as investment advisol's undel' the Uniforlll Securities Act (2004). is a 
well-managed and sophisticnted investment vehicle. The exemption from securities registration 
unde1· Regulation D, coupled with the investment criteria employed by the Board of Mnnagers, 
provides for a very limited access to member interests by sophisticated uccredited investors. 
From a regulatory standpoint, there is very little to be gained in iJ1Vestot• protection from 
requiring registration as investment advisors thnt will not be accomplished and safeguarded 
pursuanl to the disclosure requirements already imposed by the Uniform Securlcles Act (2004) 
and Regulation D. 

' Sec l 5 U.S.C. § 801>·3( I) and (3); Investors Advisors Act of 1940 § 203(1>)( I) and (3). 
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Considering the foregoing, we request the Depal'tment's assurance that it will not take 
enforcement action against either Mr. or Mr. for failure to register as ru1 
investment adviso1· under ldaho Code § 30-14-403 with respect to the servlce.c; rendered to 

~y them. 

Thank you for your consi<lemtion of this request for a No-Action Letter. 

V1wv trnlv vou!'.<:. 

EncloslU'es 

cc: , w/o encls. (Via email) 




