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This is in response to your June 26, 2009 request for no enforcement action position ('1no­
actlon") from this Department with regard to the proposed issunnce and distribution of common 
stock pursuant to a judicially am>roved class action settlement. You have also asked thnt the 
Deportment confirm that! (11Co1vorationu) and its officers and directors are 
exempt from the broker dealel' and agent registration l'equit·eme.nts of the ldaho l Jnifonn 
Secmities Act (2004) (IUSA). 

Background 
Your letter indicates that the Cot'porntion is cul'l'ently a wholly-owned subsidiary of the 

ls an options nnd derivative exchange 
and is a self-regulatory organization under the Securities Exchange Act of 1934. The s 
subject to regulation and oversight by tJ1e Securities and Exchange Commission (''SECn) and the 
proposed settlement transaction is exempt from federal secudties reglstrntion requirements 
pursuant to Section 3(a)(l 0) of the Securities Act of 1933. 

According to your letter, the Board of Directors of approved a reslruotul'ing transaction in 
which would change its organizational structure from a non-stock corporation owned by 
its members to become a wholly-owned snbsidiaty of the Corporation, which jg organized as a 
stock corporation owned by its stockholders. The demutualization will be approved by a vote of 
the· membership and the SEC before it is implemented. 

Your letter indicates the and hs directors were sued nnd named as defendants in a class 
action lawsuit challenging certain aspects of tho denrntualization. In settlement of the class 
·action lawsuit, the entered into a Settlement Agreement with the plaintfffs. Although a 
:final judgment has not yet been entel'ed, by Memorandum Opinion, dated June 3, 2009, the 
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Delaware Comt preliminarily approved the Settlement Agreement and concluded that the 
Settlement Agreement wns "fair, reasonable and adequate." It appears from the information you 
have provided that there is one Idaho resident that will participate in this Settlement Agreement. 

You have stated in your letter that a Notice of Pend ency of Class Action, Proposed Settlement of 
Class Action, Settlement Hem'ing nnd Right to Appear was distdbuted to all interested pal'ties 
over three and a half months in advance of the heming on the fairness of the settlement and 
provided all interested parties the opportunity to be heard at the headng. The issuance and 
distribution of the Class B Shares have been judicially approved as part of a faimess hearing, and 
the Class B Shares will be issued in exchange for the claims of the Group A Patticipating Class 
Members (as defined in the Settlement Agreement). 

Exemptions 
The IUSA §30-14-202(22)(b) provides an exemption from the securities registration 
xequirem.ents for any transaction incident to a judicially approved reo1·ga11ization in which. a 
security is issued in exchange fol' one or more outstanding securitios, claims 01· property interest, 
or pmtly jn such exchange and partly for cash. As you have indicated, the Corporation bolicves 
that although the issuance and distdbution of the Class B Shares in the settlement may not 
specifically be a "reol'ganization/' it would be reasonable to base the no-action position on 
§30-14~202(22)(b) since (i) there will be an issuance of securities in exchange fo1· the 
outstanding claims of the settlement class members, (ii) all interested parties were notified of the 
fairness hearing, (iii) the issuance and distribution of the Class B Shores was judicially approved 
following the fairness hearing, and (iv) the Class B Shares will only be issued if the 
demutualizntion transaction is completed. 

Additionally, it is your position that the registrntion of the Class B Shares is not in the public 
interest 01· necessary for the protection of the Settlement Class Members as (i) the class members 
are protected by the judicial approval of the Settlement Agreement, (ii) there has been 110 

"offering" of securities as the class members were not solicited to participate in the clnss, (ii) no 
investment decision was made or will be made, since the Settlement Class Members at'e not able 
to opt-out of the class, (iv) each Participating Group A Class Member, in order to be eligible to 
receive the stock, must have held u significnnt amount of stock hl (a national commodity 
exchange) and a B" 1 membership in each of which evidences a level of sophistication 
and familiarity with markets and secul'ities not possessed by the public at large, and (v) the 
Settlement Class Members will be exchanging claims for stock and will not be paying any 
additional consideration, and there has not been, and wiU not be, any general solicitation except 
for the required class notification. 

With consideration to your representations to us, we co11cur that the Corporation's above 
transaction involving the issuance of Class B Shares in the Corporation should be exempt from 
registration requirements. · 

You have also asked that the Department confirm your assessment. that the Corporation and its 
officel's and directol's are exempt from the registration requirements unde1· § 30~14-402(b)(3) of 
the IUSA. You have indicated thnt certain officers and ditectors of the Col'poration may be 
performing only ministerial functions with respect to the issuance of the Class B Shares and will 



not be receiving any additional compensation for those functions. We agree with the 
Corporation's assessment that an individual who represents an issuer with respect to the offer 
and sale of the issuer's own securities and who is not compensated in 1he connection with the 
individual's participation by the payment of commission or other remuneration based, directly or 
indirectly, on transaction in those securities, is exempt from registration requirements of the 
fUSA. 

Summary 
In light of the foregoing, we will recommend to the Director that no enforcement action be taken 
to assert any violations of §30-14-202(22)(b) and that the subsequent qnalification of the agents 
in connection with this offol'ing may be met under§ 30-14-402(b)(3) of the IUSA, if the 
transactions are offered unde1· the cit'cmnstanccs set forth in yom letter. 

Please be advised that this "no action'' position is based solely on the infol'mation you provided 
and yout· 1•epresentation of the facts, and a1ty diffel'ent facts or circumstances might require a 
differing conclusion. Moreover, this letter only expresses the Department's position on the 
enforcement action and docs not pmpo1t to express any legal conclusion regarding the 
applicability of the statutory or regulatol'y provisfons of the lUSA. 

If you have questions or conunents regarding this matter, please contact the undersigned. 

Sincerely, 

~n~~i~ ('_, Jw 
Secmities Analyst 
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June 26, 2009 

Re: Request fol' Exemption fl•om Rogls(rnClou for Clnss D Common Stock of 

Dear Ms. Ch11stal11: 

We are writing on bohalf of our client . a Delaware corporation (the 
"Corporntion»), in connection with the i$sunnce i he Col'poration of shares of its Class B Common 
Stock (the "Class B Shares") pursuant to ajudicinlly app1·ovcd class action settlement. As Indicated 
below, the transaction is exempt from federal securities registratio11 requirements pursunnt to Section 
3(t1)( J 0) <.1f the Se-0urities Act of 1933 (the "Securities Act"). On behalf of the Co1·porntlon, we 
respectfully request the issuance by your department of a letter to the effect that the Jssuance of the Class 
B Shores is ox empt from regislrnlion under the reglstrntion provisions of the Uniform Securities Act of 
the State of 1dnho (the "Act"), or, ln the altemativc, tbal the Depa11ment will not recommoncl any 
enforcement against the Corporation if the Corporntion issues the Class 13 Shares without reglstrntion. 
We tilso request thot you confirm that the Corporntlon ond its officers ond directors are exempt from the 
broker-dealer nnd agent registration requirements of the Act with l'espect to the issuance. 

The Corporation is currontly a wholly-owned subsidiary of the 
lncorporated, 11 Del11wore membership corporation(' '). is one ot'the world's leading 
options and derivative exchanges. is n self-rogulntcd organization under the Securities Exchange 
Act of 1934 and ns such is subject to regulation and oversight by the Securities and Exchange 
Commission ("SEC"), The B·oard of Directors ofi, has approved 11 restructming transaction in 
which would change its organizational slruclure from a non-stock corporation owned by its 
members to become a wholly-owned subsidiary of the Corporation, which hi organized as a stock 
corporation owned by its stockholders. This type of orga11iz11tional restructuring has been compJeted by 
many exchanges over tl\6 past few years and is sometimes referred tons n "denmtualization." The 
demutualizntion will need to be approved by a vote of membership and the SEC before it can be 
implemented. 

On August 23, 2006, nnd its directors were sued (the "Exercise Right Litigfil.iQn") in the 
Co'1rt of Chancery of the State ol'Delnware (the "Delaware Courl") by theJ 

, the pnrcnt corporation of the 
and two members oftJ1e who purported to represent a class of individuals ("Exeroise Member 
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Qlolmouts' ') who olAlm lhnt I hey were, 01· had tho rlgbt to becomo, mombers of pursuant to 
Certlficnto of lncorporotion) which granted to f\IU members of ~he rJght lo be members of 

wJlhout Jrnvlng to acqulro n sop1m1tel memborshlJJ (thfs right was oommouty rofo11'ed tons 
tho "Exeroise Rlghl"). The p!ftlnllffs so\lght 11j11dlol11l deolornllon thnl Exercise Meml.iel' Clolmnnts were 
onlitled to receive the immo stook 1md othel' cousldcmtlon in proposed dotttnh1ttllzallo11 asl 
mombors, and an lnjill\ctlon to bnt· lllld directors from Issuing Any stook lo I 
members 11s pnrt oflltc proposed <lemulunll:mlloH, unless Exerolse Member Clalm11nts recolved tho snme 
stook and other consldcl'nlion ns Lnombers. 

On July 12, 2001, acquired 
thro\1gh the merger of Into :tho ~"), Tho 

illlllo\mcomo1\t of tho Me1·~er required to determine the effect of Uto l 
Mot'gor on tJti> Ilxcrclso Right. dctcrmln111lon, which WflS reflected in nu foterpretnllon of J\rtlclc 
Finh tbat was filed ,.,.Ith nnd approved by tho SEC, wns lhnl follow Ins the comt>lellon of tho 
Trons11clio11 thol'O would no longer be imy motnbcrs oflhe .vho would quolify Lo become 01· remnln 
n membe1· of p11rsunnf to tho Excrolso Rfght. 

Atle1· two years of JJUgnllng Issues in Delaware, on August 20, 2008, entered Into n 
Slljmlntlon of Settlement (lho 11.$.QUloJuenl Agr~euwl!") with lho plaintiffs pu1·su1ul1 to which tho plnlnllffs 
ngreed to dismiss th() l3xerolso Right Llllgolio.11, with proj11dlce1 In exolrnngo for tho settlement 
con1>lderntlon (<lesorlbetl below), 'l'J1e Scttlomont Agreement wns preliminarily 11p1>rovcd by the Delilware 
Court on A\lg\1st 22, 2008. A copy of tho Sclt!omcn~ Agreement Is nllnched hereto as ExhibitA. On 
Decombtw 161 2008, oflel' approp1·Jn1011otlco to All clnss mo1nbors, the Delaw11re Court contluolcd n 
lengthy heming lo consider whether to np11rovo tho Selllement Agreement nnd to consi<lo1· 11le objcollons 
filed by certain members of tho J>lnlntlff olass. Altho,1nh a fltud Judgment h11s nol yet been entered, by 
Memorandum Opinion, dnted Jnne 3, 2009, the Dolownre Cou1t oertlfted the clnas, npproved tho 
Sottlomonl Agrccme11l 1Ul<I co1wluded that the SeUlemcnl Agreo1no1tt WM 11foh~ re11som1ble and nde<1ul\tc." 

The Seltlemont Agreement oalls for fl JIOll·Opt out selllcmont class, \vhieJi meons thnt 1111yone In 
thu solllement ofoss ls bonn<l by tho Settlement Agreemenl nnd does 1101 h<lve tho rjglit lo pursno sepnrnle 
olnims against Tho sottloment class consists of two gro,11»9: 

'l'he first g~o11p (G1·0\1p A) consists of all persons who, priol' to A\lg\1st 22, 2008, 
shm1llnneously owned or 11ossessed nt lcnst one B-1 :mombership, nt least ono 
Bxerolso Righi Privilege nnd nt lenst 27,338 sharM or stock 0 1· (oner llto 

Mergo1·) 101251.75 ~hnres of stook. An Exercise Right 
Pr.lvllego Is tho in·ivilogo, w11ethc1• or not that 1>rl vlloge or right wns not all110J1ed lo n 

Yfomborship, thRI when J1eld togothor with n · --··a. J 
reqmsne snares of Common Stock (or followh1g the Merger, shnrc.<i 
of stock) conslltuled the Exorciso Right. Iu order lo receive a sl1nro of tho 
settlement consideration paid to Oro\11) A. the members ofGro\lp A nfso must.(l) hnvo 
owned the packng~ oflbrcc intcre.gts 11s of 5:00 p.m. (cenlrnl time) on October 141 2008 
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and contim1ed to own that package until October 31, 2008 and (2) have mel cettain other 
eligibility and procedural criterlo contained in the Settlement Agreement. We refer to 
members of Group A as "Participating Group A Setllement Class Members" flltd we refer 
to the package of interests described in this bullet ns 11 "Group A Package." 

The second gl'oup (Group B) consisls ofnll persons who owned a1i Exerc1so Right 
Privilege as of 5:00 p.m. (central time) on October 14, 2008 but are not members of 
Group A, and thefr lrnnsferees and a~slgus. In order to receive a pnymenl from the Group 
B settlement conslderntion, members of Gr011p B nm st have met certain other eligibllity 
11ncl procedural orileria contained in the Settlement Agreement. We refer to members of 
Group B as Pnttlci1>ating Group B Sclllement Cl11ss Members. 

Under the Selllement Agreement> Participating Group A Settlement Cfoss Members will share in 
lln equity pool which will couslst of n number of tho Corporation's Class B Shnres equal to tho product of 
(i) 0.21951220, times (ii) the aggregate numbel' of shares of Class A Shares issued in the denmtuallzotlon 
to owners of regular memberships (i.e., n membership that was made iwailable by in 
accordance with its Rules). In addition, both Participating Group A and Group D Solllcmcnt Class 
Members will slrnro In a cash pool eqnal to $300,000,000. For each Exercise Right Privilege lhnt a 
Pnrtlcipnting Group B Settlement Class Member owned on October 14, 2008, that class member will 
receive $250,000 ftom the cash pool. 1 The remainder of the cash pool, after mnking a minor payment to 
one of the class 1·epresentativos, will be disll'ihuted to the Pai1icipating Group A Settlement Closs 
Membel's on A pro rntu basis for each Gro\lP A Paohge the Gronp A closs membor owned, sul>jecl to a 
mnximtrn1, based on the total number of Group A Paokages thnt existed on October 14, 2008. 

As a result of the Settlement Agreement, the proposed demutualizatiou has been stmchired such 
that each regulnr membership that is held by n member on the dote of the demutunlizolion 
transaction will be converted into the l'ight to receive shares of Cfoss A Common Stock of the Cort>oralion 
(the "Class A Shams'>), which in the aggregate will amount to approximately 82% of the total shares of 
common stock in the Corporation that will be outslru1dfog foJlowing lhe issuance of st.ock in the 
demntualizalion and the issuance of stock to the Settlement class Members. Tho Group A Participating 
Class Members wlll be issued the Class B Shores of the Corporation, which ·in the nggregote will 
ropresent approxi111ately 18% of the total shares of conuno)l stock of the C01voration that will be 
m1tstnnding following tl1e following the issuance of stock in tho dcmutualizntion and the iss1mnce of stock 
to the Settlement Class Members. 

Tho payment to the Oro\lp D class members is not the t.mnsl\ellon thnt is the subject of this teller. 
The description of the payments to the Group B clnss members is being provided solely to provide l11forn1alion 
necessnry for a complete mulcrstanding of the settlement co11sider111lon. In 11ddil.lon to the cash 1111d equity pools 
described above, cert11in clnss members are eligible lo receive \lllder the Settlement Agreement cert11i11 rclhnds of 
fees paid to lhe in connection wilh such ch1ss member's activities on lhc exchange operntcd by 
We do not believe these other nspcots of tho Settlement Agreement 11re relevant to the issue presented llere; 
t11erefore, we have excluded nuy discussion of those potential payments. · 
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According to tho information provided to by counsel to the Settlement Class Members, 
there are approxinrntely 850 Group A Participating Class Members, residing in approximately 30 stales 
and v11riqus foreignjurisclictions, eligible to receive the Class B Shares under the Settlemc:mt Agreement. 
Of those participnnts, we believe that one resides In Idaho, representing 011e Gronp A Packago. · As such, 
we believe that residents ofldaho are enti~lcd to receive less than 0.2% of the Cl11ss B Shares to be issued 
pursuant to the Settlement Agreomcnt. The final terms of the denmhrnlizalion have not yet been set, 
including tho total m11nbe1· of shores to be Issued. As a result, we do not know the exact number of 
Class B Shares that would be iss\led in Idiiho. Also, becouse the Cotporation docs not hnve any 
common stock outstanding, there is no market in the stock nnd no per share market price. 

The Notice of Pendency of Class Act ion, Proposed Se! tlement of Class Action, Settlement 
Hearing and Right to Appear was distributed to all interested pm1ics ovor three ind a half months in 
advnncc oft he hearing 011 the fairness of !he settlement and provided nil h1terested parties the opportunity 
to be hoard nt lhe hearing. The issuanco and distribution of the Class D Sh11res hnve been judicially 
approved as part of a falmess hearing, and the Class B Sltnres will be issued in exchange for the claims of 
the Group A Pm1icipating Class Members (as defined In the Settlement Agreement). 

TJ1e issuance of the Cfoss B Shares is exempt from registration under Section 3( a)( 10) of the 
Securities Act, which exempts from the Securities Act, seonrilies that nre Jssued "in exchange for one Ol' 

more bona fide outstanding securities, clnims or prnpetly 1nlerests, or partly iu such cxcl11mge and partly 
for cnsh, where the terms and conditions for such issuance and exchnnge are approved, after a hearing 
upon the fairness of :mch terms and conditions at which all persons to whom it is proposed to issue 
securities in such exchange shall have the right lo appeat', by any cmu1 . .. n. 

Likewise, Section :30-l 4-202(22)(b) of the Act provides an exemption from the securities 
registration requirements of the Act for nny transaction incident to a judicially npprovcd reorganization in 
which a securlty is issuecl in exchange for one or more O\llstanding securities, claims or property interests, 
or portly in such exclurnge and partly for cash. Although the issmmce and distribution of the Class B 
Shares in the settlement may not specifically be a "reorganization," we believe that it would be re11sonnbJe 
to bnse on exemption on Section 30-l 4-202(22)(b) since (i) there will bo an issuance of securities in 
exchange for lhc outstanding claims of the settlement class members, (i.i) all interested parties were 
notified of the fairness hearing, (iii) the issuance and distribution of the Class B Shares was judicially 
approved following the fairness hearing, and (Iv) the Class B Shares wil I only be issued if the 
dcmutualizatlon transaction (which is a reorganization) is completed, 

We also believe that requiring registration of the Class B Shares is not in the public interest or 
necessary for the protection of lhe Selllement Class Members fol' the following reasons: (i) the class 
members are protected by the judicial approval of the Settlement Agreement, (ii) there has been no 
"offering" of securities Rs the class members were not solicited to participate in tho clnss, (iii) no 
investment decision wns made or will be made, since tho Soltlement Class Mcmbe1'S were not able to opt­
out of tho class, (iv) each Participating Group A Class Member, in order to be eligible to receive tb<:l 
stock, must have held a significant amount of stock in : a m1tionnl commodity exchange) and a B- l 
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membership In each of whlch evidences a level of sophisticalion and familinrity with nrnrkets and 
securities not possessed by the public at large, and (v) the Settlement Class Members will be exchanging 
cJaims for stock and wiU not be payb)g any additional consideration, And there has nol been, and will not 
be, any general solicitation except for the req11ired class notificatio

In addition, we lrnve rev1cwe<l the Septeml>er 20, 2005 No-Action Letter (the "No-Action Letter") 
issued by lhe Idaho Depm1ment of Finance. Securllies Burean (the "Dcpnrtment") in which the 
Department exempted from registrntlon under Section 30-14-202(22)(b) the proposed issuance and 
distribu!ion of common stock pursuant to a Judlcinlly. approved class notion settlement substantially 
similar to the reqllcsl submitted by the Corpora1lon. The Depnt1ment•s reasons for the exemption 
provided in the No Action Letter are substantially similar to the reasons we set fm1h herein. 

We rcspectf\llly request that the Depnrtment issue n no-action lolte1· to the effcot that the issuance 
of the Class B Shares is exempt from registration under the regislrnlion provisions of the Act, OI', in the 
nltemative, that the De1rnrtment will not recommend any enforcement against the Corporation if the 
Corporation Issues the Class B Shares wit11out regislration under the Aot. · 

Seel ion 30-14-402(b)(3) of the Act exotnpts from the agent registrntion requirements of lhc Acl 
an individual who l'epresents an issuer with respect lo the offer or sale of the issuer's own securities and 
who js Mt compensated in connecllon with the .Individual's pa11icipation by the payment of commission 
or other remuneration based, directly or indirectly. on trnnsoctions in those securilies. Section 30-14-
102(4)(b) of the Act excludes an issuer from the definition of "brokcx·dealer.11 Cert!\ in officers and 
directors ofthc Corporntion may be pcrfonning only ministerial functions with respect to the issuimce of 
the Cfoss B Shares and will nol be receiving any additional compensntlon .for those functions. 

Fmthermore, the above-reforeuce<l No-Action Letter issued by !he Department recommended to 
the Director of the Depurlment that the qualification of the agents in connection \vlth an offering 
substantially similar to the transactions dcscl'lbed in this teller may be met under§ 30-14-402(b)(3) of the 
Act. 

We respectfully request th11t you confirm that the Corporation and its officers <1nd directors are 
exempt from the broker-dealer and agent registrntion requirements of the Act. 

We submit herewith our firm's check in the nmount of$50.00 payable to Idaho Dep11rtmcnt of 
Finance in payment of the fee. 
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Thank you very much for yom assistance. Should you .have any questions or require any 
additional infornrnllon, please do not J1esitate to contact me at or at 

. Yom prompt attention to this request for exemption, or, in the alternative, no action, 
would be grently nppreciatcd. 

Sincerely, 

Clll\?•120108.4 




