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GAVIN M. GEE
" DEPARTMENT OF FINANCE Director

August 18, 2009

Re: Request for Exemption

Dewr M

This is in response to your June 26, 2009 request for no enforcement action position (“no-
action”) from this Department with regard fo the proposed issuance and disttibution of conimon
stock pursuant to a judicially approved class action settlement. You have also asked that the
Department confirm that (“Corporation”) and its officers and diveclors are
exempt from the broker dealer and agent registration requirements of the Tdaho Tniform

Securities Act (2004) (IUSA).

Background
Your letter indicates that the Corporation is currently a wholly-owned subsidiary of the

is an options and derivative exchange
and is a self-regulatory organization under (he Securities Exchange Act of 1934, The S
subject to regulation and aversight by the Securities and Exchange Commission (“SEC”) and the
proposed seltlement {ransaction is exempt from federal securities registration requivements
pursuant to Section 3(a)(10) of the Securities Act of 1933,

According to your letter, the Board of Directors of approved a restructuring transaction in
which would change ifs organizational structure from a non-stock corporation owned by
its members to become a wholly-owned subsidiary of the Corporation, which is organized as a
stock corporation owned by its stockholders. The demutualization will be approved by a vote of
the membership and the SEC before it is implemented.

Your letter indicates the and its dircctors were sued and named as defendants in a class
action lawsuit challenging certain aspects of the demutualization, In settlement of the class
action lawsuit, the enfered into a Scttlement Agreement with the plaintiffs, Although a
final judgment has not yet been entered, by Memorandum Opinion, dated June 3, 2009, the
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Delaware Court preliminarily approved the Settlement Agreement and concluded that the
Settlement Agreement was “fair, reasonable and adequate.” It appears from the information you
have provided that there is one Idaho resident that will participate in this Settlement Apreement.

You have stated in your letter that a Notice of Pendency of Class Action, Proposed Settlement of
Class Action, Scttlement Hearing and Right to Appear was distributed to all interested patties
over three and a half months in advance of the heating on the fairness of the seitlement and
provided all interested parties the opportunity to be heard at the heaving. The issuance and
distribution of the Class B Shares have been judicially approved as part of a fairness hearing, and
the Class B Shares will be issued in exchange for the claims of the Group A Participating Class
Members (as defined in the Settlement Agreement).

Exemptions
The TUSA §30-14-202(22)(b) provides an excmption from the securities registration

requirements for any transaction incident to a judicially approved reorganization in which a
security is issued in exchange for one or more outstanding securitios, claims or property interest,
or partly in such exchange and partly for cash. As you have indicated, the Corporation belicves
that although the issnance and distribution of the Class B Shates in the settlement may not
specifically be a “reorganization,” it would be reasonable to base the no-action position on
§30-14-202(22)(b) since (i) there will be an issuance of securities in exchange for the
outstanding claims of the settlement class members, (ii) all interested parties were notified of the
fairness hearing, (iii) the issuance and distribution of the Class B Shares was judicially approved
following the fairness hearing, and (iv) the Class B Shares will only be issued if the
demutualization transaction Is completed,

Additionally, it is your position that the registration of the Class B Shaves is not in the public
interest or necessavy for the protection of the Settlement Class Members as (i) the class members
are protected by the judicial approvat of the Settiement Agreement, (ii) there has been no
“offoring” of securities as the class membexs were not solicited to participate in the class, (i) no
investmont decision was made or will be made, since the Settlement Class Members ave not able
to opt-out of the class, (iv) each Participating Group A Class Member, in order to be eligible to
receive the stock, must have held a significant amount of stock in (a national commodity
exchange) and a B-1 membership in each of which evidences a level of sophistication
and familiavity with markets and securifics not possessed by the public at large, and (v) the
Settlement Class Members will be exchanging claims for stock and will not be paying any
additional consideration, and there has not been, and will not be, any general solicitation except
for the required class notification,

With consideration to your representations to us, we concur that the Corporation’s above
transaction involving the issuance of Class B Shares in the Corporation should be exempt from
registration requirements.

You have also asked that the Deparlment confirm your assessment that the Corporation and its
officers and clirectors are exempt from the registration requirements under § 30-14-402(b)(3) of
the IUSA. You have indicated that certain officers and directors of the Corporation may be
performing only ministerial functions with respect to the issnance of the Class B Shares and will



not be receiving any additional compensation for those functions, We agree with the
Corporation’s assessiment that an individual who represents an issuer with respect to the offer
and sale of the issuer’s own securities and who is not compensated in the connection with the
individual’s participation by the payment of commission or other remmuneration based, directly or
indirectly, on transaction in those securities, is exempt from registration requirements of the
TUSA,

Summary
In light of the foregoing, we will recommend to the Director that no enforeement action be iaken

to assert any violations of §30-14-202(22)(b) and that the subsequent qualification of the agents
in connection with this offering may be met under § 30-14-402(b)(3) of the IUSA, if the
transactions are offered under the circumstances set forth in your letter.

Please be advised that this “no action” position is based solely on ihe information you provided
and your representation of the facts, and any different facts or circumstances might require a
differing conclusion. Moreover, this letter only expresses the Department’s position on the
enforcement action and does not purpoxt to express any legal conclusion regarding the
applicability of the statutory or regulatory provisions of the IUSA,

If you have questions or comments regatding this matter, please contact the undersigned.

Sincerely,

11
gy C. 1\’%
Nancy C, Ax

Securities Analyst
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Marilyn T, Chastaln

ldaho Depariment of Finance
860 Park Bivd, Ste. 200
Boise, Idaho 83712

Re:  Request for Exemption from Registradion for Class B Cominon Stoek of

Dear Ms. Chastain;

We are writing on behalf of our client a Delaware corporation (the
“Corporation™), in connection with the issuance by the Corparation of shares of its Class B Common
Stock (the “Class B Shares™) pursuant to a judicially approved class action settlement. As indicated
below, the transaction is exempt from federal securities registration requirements pursuant to Section
3(a)(10) of the Sccurities Act of 1933 (the “Securities Act'™). On behalf of the Cosporsation, we
respectfully request the issuance by your department of a letter to the effect that the issuance of the Class
B Shares is oxempt from registration under the vegistration provisions of the Uniform Securities Act of
the State of Idaho (the “Act™), or, in the alternative, that the Department will not recommond any
enforcement against the Corporation if the Corporation issues the Class B Shares without registration.
We also request that you confirm that the Corporation and its officers and directors are exempt from the
broker-dealer and agent registration requirements of the Act with respect fo the issuance.

The Corporation is cierently a wholly-owned subsidiary of the
Incorporated, a Delaware membership corporation (¢ ). is one of {he world’s leading
options and derivative exchanges, is a self-regulated orgenization under the Securities Exchange
Act of 1934 and as such is subject to regulation and oversight by the Securities and Exchange
Commission (“SEC™)., The Board of Directors of| has approved a restructuring fransaction in
which would ehange its organizational structure from a non-stock corporation owned by its
members fo become a wholly-owned subsidiary of the Corporation, which is ovganized as a stock
corporation owned by its stockholders, This fype of organizational restructuring has been complefed by
many exchanges over the past few years and is somelimes referred to as a “demutuatization.” The

demutualization will need to be approved by a vote of membership and the SEC before it can be
implemented,
On August 23, 2006, and ils directors were sued (the **Bxercise Right 1itigation”) in the

Court of Chancery of the State of Delaware (the “Delaware Court™) by the
, the parent corporation of the
and two members of the who purported lo represent a class of individuals (**Exercise Member
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Clalmants'") who elaim that they were, or had the rlght to become, members of pursuant to
Certificate of Incorporation, which granted to full members of the right to be members of

without having to acquire a sopacatel membership (this right was commonly referved fo as

the “Bxercise Righl”). The plainliffe sought a judloial declavalion thal Bxeroise Member Clalmants were

entitled to receive the same stock and other consldeation in praposed demutualization as/

mombers, and an injunction to bar and divectors from lssuing any stook fo!

members as part of the proposed demutualizailon, vnless Exerolse Member Claimants recelved the same

stook and ather considesntion as inembers,

On July 12, 2007, acaudred
through (he merger of into the Merger"), The
announcomoeit of the Merger requlved to determine the effect of iho)
Motgor on the Bxerelse Right, determination, which was refleeted in an interpretation of Artlcle
Fillhi that was filed with and approved by the SEC, was that following the completion of the
Transaction thoro would no longer be any members of the who would qualify to become ot remain
a montber of pursitant lo the Exerclse Right,

Afler tivo years of Htigating Issues in Delaware, on August 20, 2008, entored Into a
Stipulation of Setilement (the “Seltlement Agreemont”) with the plalntiffs pursnant to which the plaintiffs
agreed fo dismiss the Bxeroise Right Litigation, with prejudice, In exchango for the selilement
considoration (desoribed below), The Settlomeont Apreoment was preliminarily approved by the Delaware
Court on Aupust 22, 2008, A copy of the Seltloment Agreement fs atlached hercto ag Exhibit A, On
Decombor 16, 2008, after appropriale notice to all class membors, the Delaware Court condueted n
lengthy hearing lo consider whether to approvo the Selilement Agresment and to consider the objeclions
filed by ceriain membors of the plaintiff class. Although a final judgment fins nol yet been entered, by
Memorandum Opinion, dated June 3, 2009, the Dolawate Court cortified the clngs, approved (he
Scttlement Agreement and conoluded that the Settlement Agreomont was “folr, yeasonable and adequate.”

The Seltlement Agreement cails for a non-opt oul settlement class, which means that anyone in
tho soltlement class Is boungl by the Settlement Agreement and does not have the right te pursue separate
olaims against Tha seftlement elass consists of tivo groups:

' The frst group (Group A) consisls of all persons who, prior to August 22, 2008,
simultancously owned or possessed at least one B-1 momborship, at least ono
Bxeroise Right Privilege and at least 27,338 shaves of stock or (after the

Merger) 10,251.75 shatos of stook, An Exerolse Right
Privilege is the privifoge, whether or not that priviloge or right was not altached to a
Viembership, that when held togethor with a B-1 Memborship.and the
requisie snares of Common Slock (or following fhe Merger, shares
of stock) constiluled the Exerciso Right. In order o receive a sharo of the
seltlement consideration paid to Group A, the memboxs of Group A also must (1) have
owned the package of three intorests as of 5:60 p.m, (central time) on QOctober 14, 2008
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and continued lo own that package until October 31, 2008 and (2) have met certain other
eligibility and procedural criteria contained in the Settlement Agreement, We refer to
members of Group A as “Participating Group A Settlement Class Members” and we refer
to the package of interests described in this bullel as a “Group A Package.”
. The second group (Group B) consists of all persons who owned an Exercise Right

Privilege as of 5:00 p.m. {central time) on October 14, 2008 but are not members of
Group A, and their (ransferces and assigns, In order to receive a payment from the Group
B setttement consideration, members of Group B must have met certain other cligibility
and procedural oriteria contained in the Setilemont Agreement. We tefer to members of
Group B as Participating Group B Settlement Class Members,

Under the Scltlement Agreement, Participating Group A Settlement Class Members will share in
an equity peol which will consist of n nwmber of the Corporation’s Class B Shares equal to the product of
(i) 0.21951220, times (ii) the aggregate number of shares of Class A Shares issued in the demutualization
to owners of vepular memberships (f.e., a membership that was made avaitable by in
accordance with its Rules), In addition, both l’alllbipalmg Group A and Group B Scitlement Class
Mombers will share in a cash pool equal to $300,000,000. For cach Exercise Right Privilege that a
Participating Group B Setilement Class Member owned on October 14, 2008, that class member will
receive $250,000 from the cash pool.' The remainder of the cash pool, after making a minor payment fo
one of the class representatives, will be distributed to the Participating Group A Seltlement Class
Members on a pro rata basis for each Group A Package the Group A class member owned, subject o a
maximum, based on the total number of Group A Packages (hat existed on Octobor 14, 2008,

As a result of the Settlement Agreement, the proposed demutualization has been structured such
that cach regular membership that is held by a member on ihe date of the demutualization
{ransaction will be converted into the right 1o receive shares of Class A Common Stock of the Corporation
(the “Class A Shares”), which in the agpregate will amount to approximately 82% of the total shares of
common slock in the Corporation that will be outstanding following (he issuance of stock in the
demutualization and the issuance of stock to the Scitlement class Members. The Gronp A Participating
Class Members will be issued the Class B Shares of the Corporation, which in the aggregate will
ropresent approximately 18% of the total shares of common stoek of the Corporation that will be
outstanding following the following the issuance of stock in: the demultualization and the issuance of stock
to the Settlement Class Members.

' The payment to the Group B class members is not (he (ransaction that is the subject of this letier,
The description of the payments to the Group B class members is belng provided solcly lo provide information
necessary for a complete wnderstanding of the settlement consideration, In addition to the cash and equity pools
described above, cortain class members are eligible to receive under the Setilement Agreenient certain refunds of
fees paid to the in connection with such class member’s activities on the Bxchange operated by
We do not believe theso other aspeots of the Settlement Agreement are relevant (o the issue presented here;
therefore, we have exchided any diseussion of those potential payments. '
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According 1o the information provided to by counsel to the Settlement Class Members,
there are approximately 850 Group A Participating Class Members, residing in approximately 30 states
and vavious foreign jurisdictions, cligible to veceive the Class B Shares under the Seltlement Agrecment.
Of those participants, we believe thal one resides in Idaho, representing one Group A Package. As such,
we bolieve that residents of Idaho are entitled to receive less than 0,2% of the Class B Shares to be issued
pursuant to the Settioment Agreement, The final terms of the demutualization have not vet been sef,
including the total number of shares to be issued. As a resull, we do not know the exact number of
Class B Shares that would be issued in Idaho, Also, because the Corporation does not have any
common stock outstanding, there is no market in the stock and no per share market price.

The Notice of Pendency of Class Action, Proposed Settlement of Class Action, Settlement
Hearing and Right to Appear was distributed to all interested parties over fhree and a half months in
advance of the hearing on the faimess of the settlement and provided all Interested parties the opportunity
to be heard at the hearing, The issnance and distribution ofthe Class B Shares have been judicially
approved as part of a falrness hearing, and the Class B Shares will be issued in exchange for the claims of
the Group A Participating Class Members (as defined in the Settlement Agreement),

The issuance of the Class B Shares is exempt from registration under Scotion 3(a)(10) of the
Securities Act, which exempts from the Securities Act, seourities that are issued “in exchange for one or
more bona flde outstanding securities, claims or properly interests, or partly in such exchange and partly
for cash, where the lerms and conditions for such issuance and cxchange are approved, after a hearing
upon the fairness of such tevims and conditions at which all persons to whotn it is proposed to issue
securities in such oxchange shall have the right to appear, by any cowt . , .»,

Likewise, Section 30-14-202(22)(b) of the Act provides an exemplion from the securitics
registration requirements of the Act for any transaction incldent to a judicially approved reorganization in
which a seourity is issued in exchange for one or more outstanding securities, claims or properly interests,
or partly in such exchange and partly for cash, Although the issuance and distribution of the Class B
Shares in the setilement may not specifically be a “reorganization,” we believe that it would be reasonable
to base an exempilon on Section 30-14-202(22)(b) since (i) there will bo an issnance of securities in
exchange for the outstanding claims of the settlement class members, (ii) all interested partics were
notified of (he fairness hearing, (iii) the issvance and distibution of the Class B Shares was judicially
approved following the fairess hearing, and (iv) the Class B Shares will only be issued if the
demutualization transaction (which is a reorganization) is compieted,

We also helieve that requiring registration of the Class B Shares is not in the public interest or
necessary for the protection of the Settlement Class Members for the following reasons: (i) the class
members are protected by the judicial approval of the Settlement Agrecment, (ii) there has been no
“offering” of securities as the class members were not solicited to participate in the class, {iii) no
investment decision was made or will be made, since the Selttement Class Members were not able to opl-
out of the class, {iv) cach Participaling Group A Class Member, in order to be eligible to receive the
stock, must have held a significan amount of stock in ‘a national commodity exchange) and a B-1
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membership in each of which evidences a level of sophistication and familiarity with markets and
securities not possessed by the public at large, and (v} the Scttlement Class Members will be exchanging
claims for stock and will not be paying any additional consideration, and there has not been, and will not
be, any general solicitation except for the required class notification.

In addition, we have reviewed the September 20, 2005 No-Action Letter (the “No-Aclion Letter”)
issued by the Idaho Department of Finance, Sccurities Burean (the “Depattment”) in whicl: the
Department exempted from registration under Section 30-14-202(22)(b) the proposed issuance and
distribution of common stock pursuant to a judicially approved class action settlement substantially
similar to the request subinitted by the Corporation. The Department’s reasons for the exemption
provided in the No Action Letler are substantially similar o the reasons we set forth herein.

We respectfully request that the Department issue n no-action letior to the effeot that the issvance
of the Class B Shares is exempt from registration under the registration provisions of the Act, or, in the
alternative, that the Department will not recommend any enforceinent against the Corporation if the
Corporalion Issucs the Class B Shares without registration under the Acl.

Section 30-14-402(b)(3) of the Act exempts from the agent registration requirements of the Act
an individual who yepresents an issuex with respect to the offer or sale of the issuer’s own seourities and
who is not compensated in connectlon with the individual’s participation by the payment of commission
or other romuneration based, directly or indirectly, on transactions in those seeurilics. Section 30-14-
102(4)(1) of the Act excludes an issuer from the definition of “broker-tlenler.” Certain officers and
directors of the Corporation may be performing only ministerial functions with respect to the issuance of
the Class B Shares and will not be receiving any additional compensation for those functlions,

Furthermore, the above-refcrenced No-Action Lettor issued by the Department recommended to
the Director of the Department that the qualification of the agents in connection with an offering
substantially similar (o the transaclions described in this letter may be met under § 30-14-402(b)(3) of the
Act,

We respeetfully request thal you confirm that the Corporation and its officers and dircclots are
exempt from the broker-dealer and agent registration requirements of the Acl,

We submit herewith out firm’s check in the amount of $50.00 payable to Idalo Department of
Finanece ih payment of the fee.
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Thank you very much for your assistance. Should you have any questions or requiro any
additional information, please do not hesitate to contact me at or at
. Your prompt attention to this request for exemption, or, in the alternative, no action,
would be greatly appreciaied,

Sincercly,

CHAT420708.4





