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June 14, 2005

Vice Presldent and General Counsei

Re: Dual Reglstration Exemption

Dear Mr

This is in response to your request on behalf of
) for an interpretation of the “dual reglstration exemption”

afforded In Rule 90,06 of the Idaho Uniform Securities Act (2004) (the Act).

Your request is comprised of three Issues involving the Interpretation of Rule
80.08. First, you have asked for our view concerning the phrase “employed by a
broker-dealer” contained In this rule. Under the ldaho Securities Ac¢t, we have
historically Interpreted this language to refer to a broker-dealer agent that Is assoclated,
whether as an employee or anh independent confractor (as is the case for

agents), with a broker-desler in the capacity of an agent, Under the new Act,
for the purpose of inferpreting this rule, our view Is the same,

Second, your letter requests information conceming the examinations required
for an agent to avall themselves of this exemption. No specific examinations are
required olher than any examination that qualifies the associated person as an Idaho

registered broker-dealer agent.

Lastly, with regard to the release entilled “lIdaho Investment Adviser
Representative Registration and Exemplion Information”, the Information you inquired
about is outdated. Specifically, the limitation of investment advice to that “of a money
manager within the IA firm” Is not reflective of the current requirements under the Act.

Rule 90.06(a) provides as follows:
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“The person's investment advisory activities are limited to recommendiing the
investment advisory services of an investment aclviser registered under Seclion
30-14-403, Idaho Code, or a fedsral covered adviser that has made a nolice filing
pursuant to Seclion 30-14-405, idaho Code, and all such recommendations are
made on behalf of the employing broker-dealer”.

| hope this clarifies the questions you had concerning this exemption, Please
feel free to contact the undersigned should you require further information,

PATRICIA R. HIGHLEEY
Senior Securities Analyst
ldaho Department of Finance
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Ms, Patty Highloy

Seouritios Bureau

Idaho Depariment of Finance
PO Box 83720

Boise, ID §3720-0031

Ro:  IDAPA 12,01,08,90,06

Dear Ms. Highley:

Purguant to our xesent conversations, I am writingthis letter on hehalf of
an Ydaho-domicfled brokerdealer and rogistered investwent

adviser, to request the Lepartment’s formal inferpretation of IDAPA. 12.01.08,90.06
(herelnafter the “Dual Rogistratjon Exemption™) as woll as the Burean’s Bulletin entltled
“Idaho Investment Advisor Representative Registration Exemption Information,”

As Tundexstand the text of the Dual Registration Exemption, a Heensed registered
reprogsntative who is “employed by” a broker-dealer may, on bohalf of the broker-desler,
recommend fo & olient the sexvices of 4 registered investment advisor without having to
be registered ag wo Investment advisoy himself or horgulf, if (1) the representative ig not
compensated direot]y for the recommendation by the investment advisor; and (2) the
representative providos written notice to the Burean that he ox she is relying wpon this

exermption,

Onr first questiop volated to the Dual Reglstration Exemption rule is whether registered
representatives who arp pot amployees of a broker-dealer may avail themgelves of this
exemptiop; Thexule as drafted appeats fo apply only to reprosentatives who are
“employed by” a broker dealer, not indgpendent coniractor representatives who may be
“aggociated with” a broker dealer. The ldgho Code segtions on registration with the State
apponx fo draw 4 distinetion between cmployess and those whoe are not employeas, but
are tnstead “assooiated with” a hroker dealer. Por tastance, see Idaho Codea §§ 30414~
402(c) (agent vogistrafion statute) and 3014-403(c) (investment adviser roglstration
statute). It appears that, nnlike those code seotions, the Dual Regigtraton Bxemption role
was drafted exclusively to apply to smployed représentatives, not those independent
contractor rapresentatives who are “associated with” a broker desler.
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The second question we have regarding the Dual Registration Exemption {3 what NASD
licenses 4 representative must possess in ordér fo avail himself or herself of the
exemption. May this exemnption be clatmed by a person possessing Serles 6 (and 63)
lioenses, or must the representative be Series 7 (and 63) licensed to claim the exemption?

Our third question arises from the Bulletin fssued by the Bureau entitled “Ydaho
Tnyestment Advisor Representative Registration Exemption Information,” that bears an
amendment dato of 9/04, Section € of that Bulletin defails the Dual Reglstration

Bxemption, and states in part as follows;

An Idaho registered representative of n broker-deales (BD) does not have
to be separately registered as an Investmont adviser (IA) representative nor

pay & fee If:

2, Therepresentatlye’s investinent advisory activities ao limited to
recommending the investasent advisory services of @ money manager
within the I4 firm, and all such recommendations are made on behalf of

the employing BD....

9/04 Bulletin (omphasis added). The italicized language in tho Bulletin appears to add a
Iimitation to tho original text of the 1uls, i.e,, that the representative may only reconaend
the services of a “money manager” who is “within the YA firm,” The toxt of the rule
states only that the representative’s advisery activities must be “imited to recommending
the services of an Investment adviser reglstered under Section 30-14-403, Idaho Code, or
a fedoral covered advisor that has made a notice filing pursuant to Seotion 30-14-403,
Idako Code....” IDAPA. 12.01.08.90.06.a. The rulo doey not appear fo require that the
person who {8 recommended be a “money manager,” nor does it require that the person
who 1s recommended be “within the IA firm” of the person making the recommendation,
Ou quostion 1s whether 4 representative may recornmend the services of an investment
adviser who 1s assaciated with a finm other than the one with ywhom the representative
making the recommendation i associated, This situation appears to be acopptable under
ihe toxt of the rule, but perhaps not so under the text of the Rullotin.

Thank: you for yonr assistance in answering theso questions. I look forward to leaming
the Bureau’s interpretation of these issues,

Vezg ttuly yorg,

Vice President and General Counscl

co: Chief Coraplianco Officer
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